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Legal counsel

Navigating  
Tough Conflict  
of Interest  
Situations

Conflicts of interest are inevitable. Don’t let them derail your organization.

The term “conflict of interest” 
comes up more and more of-
ten these days. You can 

probably think of many times such 
conflicts have landed nonprofits in 
trouble.

Conflicts of interest may also be 
on your mind because the revised 
form 990 asks whether your orga-
nization has a written conflict of 
interest policy and whether you re-
quire officers, directors, and key 
employees to disclose potential 
conflicts of interest each year.  The 
990 even requests information on 
how you monitor and enforce your 
conflict of interest policy.

While the conflict of interest pol-
icy mentioned on the 990 isn’t re-
quired under the Internal Revenue 
Code, it’s one of the policies the 
IRS considers “generally to im-
prove tax compliance…[and to 
help an organization avoid]…ex-
cess benefit transactions, inure-
ment, operation for non-exempt 
purposes, or other activities incon-
sistent with exempt status.” The 
current application for tax exempt 
status also requests that filers indi-
cate whether their directors, offi-
cers, or trustees are related to one 
another through family or business 
relationships.  A listing of a non-
profit’s related-party transactions 
has been part of the 990 for years.

According to the IRS, “a conflict 
of interest arises when a person  
in a position of authority over an 
organization, such as an officer,  
director, or manager, may benefit 

financially from a decision he or 
she could make in such capacity, 
including indirect benefits such as 
to family members or businesses 
with which the person is closely as-
sociated.” Some states have state-spe-
cific laws. Additional regulations 
are tied to certain funding sources.

Because of the nature of non-
profit organizations, which attract 
like-minded people passionate 
about a cause, conflicts of interest 
are bound to arise. You can handle 
them gracefully if you’re well pre-
pared.

Your first Line of Defense:  
A Written policy

The best armor against a conflict 
of interest disaster is a board- 
approved conflict of interest policy. 
At a minimum, this policy should 
include:

• a definition of a conflict of  
interest, with some examples clari-
fying what such a conflict might 
entail.

• a list of people covered by the 
policy. Exemplary conflict of inter-
est policies cover all board members, 
all paid staff, and any volunteers 

with significant decision making 
authority.

• a process for dealing with con-
flict of interest situations. For  
example, you should require people 
to disclose any potential conflicts 
of interest when they join your  
organization and then every year 
thereafter. You should be sure de-
cisions on conflicts of interest are 
made by those who don’t have a 
vested interest in the situation. 
And you should note the documen-
tation process you’ll use when a 
conflict of interest takes place 
(such as using board minutes to 
detail the conflict, the people in-
volved, and the resulting deci-
sion).

How to Handle Conflicts of interest

Here are a few questions and an-
swers about conflicts of interest 
you might face:

Should a nonprofit make a pur-
chase from a board member?

There are often reasons to pur-
chase goods or services from board 
members.  For instance, a board 
member may have a skill set that’s 
not readily found in the open mar-
ket. Or, a board member may offer 
you a service for a mere fraction of 
the normal asking price. Whatever 
the reason behind considering pay-
ment to a board member, take 
great care to follow your conflict of 
interest policy to the letter and  
record all steps in the decision 
making process. You must avoid 

What if someone on  
your board recommends  

a family member for a  
position in your  
organization?
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situations that make the organiza-
tion look like a privately-held com-
pany.

Should a married couple serve 
on the board?

Sometimes both spouses of a 
couple might be good candidates 
for board positions. Whether this 
practice is appropriate depends on 
many factors, including: the size of 
the board (and corresponding size 
of the group’s quorum), whether 
one or both of the board members 
in the couple serves in a leadership 
role, and whether there’s a prohi-
bition on the practice by local or 
state law (or funder).

For instance, suppose a nonprofit 
with a married couple on the board 
has a total of six board members, 
including the husband, who serves 
as treasurer, and the wife, who 
serves as president. That situation 
would look much worse to the out-
side world (including the IRS) than 
if the board has 30 members with 
one husband and wife team, neither 

of whom holds a leadership posi-
tion. In the situation with six board 
members, a quorum is likely to 
consist of three or four members, 
which would allow the husband 
and wife to “carry the vote” in vir-
tually any situation.

The best idea may be to allow 
one half of a couple to serve on the 
board and the other to serve as a 
committee member or direct ser-
vice volunteer. Avoiding every ap-
pearance of a conflict of interest 
goes a long way to preserve the  
organization’s public trust.  

Should the executive director 
hire an employee who’s related to 
a board member? 

What if someone on your board 
recommends a family member for 
a position in your organization?  

Would it make a difference if it was 
a management job or an unpaid in-
ternship? What if the board mem-
ber was the organization’s biggest 
donor or the head of a local foun-
dation?

First, it would be wise to check 
whether the family member would 
serve in a “key employee” role. If 
so, the potential conflict is much 
greater. The IRS, in form 990, de-
fines a key employee as “any per-
son having responsibilities, pow-
ers, or influence similar to those of 
officers, directors, or trustees. The 
term includes the chief manage-
ment and administrative officials 
of an organization (such as an ex-
ecutive director or chancellor). A 
chief financial officer and the offi-
cer in charge of the administration 
or program operations are both 
key employees if they have the au-
thority to control the organization’s 
activities, its finances, or both.”

In addition, it would be worth-
while to look at whether the board 
member is likely to move to a higher 
board position in the future. The 
conflict could be more pronounced 
if the person later becomes the 
board president.

The size of the board should be 
considered, too. The smaller the 
board, the greater impact each 
member has on a decision, raising 
the potential for a conflict of inter-
est.

You should also check your or-
ganization’s policies. Do they re-
quire board members to recuse 
themselves from votes that might 
cause conflicts of interest? If issues 
involving staff (benefits, layoffs, 
terminations, evaluations, and so 
on) arise frequently, it may be dif-
ficult to constantly recuse such a 
board member.

Hiring a family member may not 
be illegal, but is it wise? In most 
cases, no. The conflict will need to 
be reported on the form 990, which 
means it will be public, and may 
not stand up to scrutiny.

the Most important  
Question to Ask

Even if you have a strong con-
flict of interest policy, and follow it 
carefully, you could still find your-
self in hot water. For instance, one 
nonprofit made headlines because 
it had entered into contracts with 
many of its board members. While 
the organization had followed its 
conflict of interest policy, the sheer 
number of times it purchased ser-
vices from board members raised 
red flags.

When deciding whether to enter 
into a transaction with a board 
member or other interested party, 
there’s one common-sense ques-
tion that can help: If the situation 
were described on the front page of 
the newspaper, would you be able 
to explain it to your mother or 
grandmother? 

It all comes down to this: Keep 
the importance of preserving the 
public trust foremost in your mind. 
Then you’ll most likely do the right 
thing.
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The best armor is a  
board-approved conflict  

of interest policy.

Even with a strong  
conflict of interest policy, 

you could still find  
yourself in hot water.


