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efore you hire, you should
understand that federal and
state laws forbid discrimi-
nation against employees
or candidates for employ-

ment because of race, gender, reli-
gious beliefs, ethnic origin, marital
status, sexual preference, physical
disabilities, and age if over 40 years
old. These anti-discrimination laws
apply to all aspects of the employ-
ment process, including job descrip-
tions, employment advertisements,
interviews, job applications, salaries
and benefits, promotions, and all
decisions related to hiring and firing
personnel. 

A distressed applicant may seek
legal action which could lead to fed-
eral or state agencies taking action as
well. Under the Civil Rights Act of
1991, job applicants who feel they’ve
been discriminated against are
allowed a jury trial. An employee who
wins is eligible to recover damages,
punitive damages, and legal fees. 

Nonprofit employers are increas-
ingly being held liable for damages
stemming from “negligent hiring.”
They also face legal problems if they
don’t follow the guidelines set out in
an increasingly long list of state and
federal employee legislation (see “Be
Aware of These Laws” on page 14.)
The cost can be huge if you act
against these laws. Here are steps

to avoid legal pitfalls during the
hiring process:

Recruit with Caution.

During the recruiting process, it’s
important not to discriminate on
issues of race, age, gender, color, reli-
gion, nationality, or marital status.
Guidelines issued by the Office of
Federal Contract Compliance
(OFCC) state that you must take
affirmative action to notify women
and minority groups when there is a
vacancy. This means that you must,
for example, advertise in newspapers
and magazines likely to be read by
these groups. The ads should state
that your organization is “an equal
opportunity employer (EOE), M/F.”

Federal legislation states that
you can’t base recruitment on any-
thing other than bona fide occupa-

tional qualifications (BFOQs).
There are a few BFOQ exceptions. If
you are hiring a priest or rabbi, for
example, you may state a religious
preference in your recruitment mate-
rial. If you’re hiring a restroom atten-
dant or strip searcher, you can recruit
according to gender. But these excep-
tions are rare. If challenged, the bur-
den will be on you to establish your
right to rely on a BFOQ exception.

In your recruitment materials,
avoid subtle adjectives and descrip-

tions that could be viewed as
discriminatory. Be sure your job titles
are all-inclusive. Examples: 

Girl Friday should be Adminis-

trative Assistant.

Salesman should be Sales-

person.

Waiter should be Wait Staff.

Ask the Right
Questions, and Avoid

the Wrong Ones.

When interviewing job appli-
cants, be careful what questions you
ask. You may only ask legally justifi-
able questions, directly related to
whether the applicant can do that
particular job. Again, you can’t base
your decision on anything other than
bona fide occupational qualifications.
This means that there are certain
kinds of questions you simply can’t
ask during the interview. If you do,
applicants can later claim that they
weren’t hired because of something
other than a BFOQ. 

The best strategy is to develop
performance-based questions. Ask
for examples of specific behaviors or
solutions to problems that the candi-
date has faced. For example: “Tell me
about a time you had to deal with an
irate or irrational client and how
you handled the situation.” Such
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questions will identify past behavior,
which is the best predictor of future
behavior. All applicants should be
asked the same questions in order to
ensure a fair, unbiased interview.

Some questions that seem to be
performance-based can’t be asked
because they might be used to dis-
criminate based on age, gender, mari-
tal status, ethnic origin, disability,
religious preference, or sexual prefer-
ence. These include questions about
other languages that are spoken
(unless speaking another language is
a BFOQ), how many days the appli-
cant has missed work to care for sick
children, or if the applicant has any
health problems.

At all costs, you must avoid any
accusation of exercising bias or dis-
crimination in your hiring practices.
Figure 1 provides a rundown of ques-
tions you can legally ask and those
you must avoid.1

Take notes during the interview,
or use a tape recorder. Every action
should be recorded to assure accu-
rate information if challenged by the
rejected prospects.

The best way to avoid bias dur-
ing the interview process is to use a
performance chart or rating sheet
such as that shown in Figure 2. Such
a chart provides a straightforward
way to organize your feelings and
thoughts about a candidate. Prepare
your chart by reviewing the job

description, making sure that you’ve
used words that match and describe
the skills needed.

By asking each applicant a pre-
set series of questions in identical
phrasing and inflection, you can ana-
lyze and compare answers directly
without bias. An additional benefit is
the exclusion of potentially illegal
questions from the interview process.

If it’s clear that the  candidate is
unqualified for the position or would
be difficult to manage, end the inter-
view as quickly as possible. Don’t give
a specific reason, especially if the
applicant might construe it to be dis-
criminatory. The standard line that
“we are interviewing several people
and will let you know” is the best one. 

Figure 1.

Legal Guidelines for Interviewing
Subject Questions You Can’t Ask

AGE “How old are you?”

“What’s your birth date?”

“When did you graduate from high school?”

ARRESTS “Have you ever been arrested?”

CONVICTIONS “Have you ever been convicted of any 
illegal activities?”

HANDICAPS “I can see you have a disability. 
Can you do this job?”

GENDER “Almost all our employees are men. 
Are you sure you would feel comfortable 
in this environment?”

FAMILY No questions allowed

MARITAL STATUS None allowed.

Questions You Can Ask

Age-related questions are allowed only when
signing up a new hire for benefits.

None. (Reason: Arrests aren’t convictions.)

“You applied for the job of cashier. 
Have you ever been convicted of stealing?”

“You applied for the security job. 
Have you ever been convicted of any 
assault-related charges?”

“This job would require you to carry out X,Y,Z
duties. Can you perform those duties?

Would you need any special accommodations to
enable you to perform those duties?”

None allowed unless there is a bona fide
occupational basis for asking the question.

“Can you work such and such hours?”

“Can you work such and such hours?”
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Figure 2. Accounts Payable Clerk Hiring Score Sheet
Applicant’s Scores

Name Name Name Name

SKILLS- Necessary

10 Key by Touch
Type 55 wpm
Batch Processing
Computer Processing
Light G/L Experience
Expense Report Proc.
Chart of Accts. Coding
Accurate Filing
Comprehend Written Instr.
Comprehend Verbal Instr.
Vendor Correspondence
Accruals

TOTAL

SKILLS-Desirable

PC Spreadsheet
PCWord Processing
G/L Analysis
Month End Responsibility
Year End Responsibility

TOTAL

EDUCATION-Necessary

High School Degree
TOTAL

EDUCATION-Desirable

Associates Degree
College Degree

TOTAL

EXPERIENCE-Necessary

1 Year A/P 
TOTAL

EXPERIENCE-Desirable

2+ Years High Volume A/P
TOTAL

TRAITS-Necessary

Good Phone Skills
Rapport with Vendors
Rapport with Employees
Neat and Organized

TOTAL

TRAITS-Desirable

Good Memory
Handles Interruptions
Likes Structure

TOTAL

GRAND TOTAL

Comments:____________________________________________________________________________________________
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Testing! Testing!

Tests can be excellent tools for
screening applicants, but they must
be delivered with care to avoid any
appearance of discrimination or inva-
sion of privacy. If you ask applicants
to take any test during the interview,
be sure to give all applicants the
same test. Also be sure the test isn’t
slanted to favor any race, age, gender,
national origin, religion, or sexual
preference or discriminate in any
way against any protected group.

Proper testing is something of a
protection in discrimination lawsuits,
since everybody takes the same test
and the scores are there for judge
and jury to see. But many tests have
been judged discriminatory and inva-
sive by the legal system, so you must
be careful which tests you use. Also
be aware that some tests can be
legally given only after a person has
been hired. Here are some useful
tests along with guidelines on admin-
istering them:

Situational testing can be used
to screen applicants for specific per-
sonality traits and cognitive skills
such as problem solving and team-
work. Typically candidates will watch
a videotape of a series of events and
then describe how they would
respond in each situation.2

Situational testing can also be per-
formed at assessment centers, which
stage an office environment and sim-
ulate situations that occur during a
typical work day. When arranging for
such tests, be sure the job descrip-
tion is as precise as possible so that
an accurate work environment can
be simulated.

Work sampling is one of the
best predictors of future perform-
ance. The premise is that samples of
actual behavior for a specific job will
predict later accomplishments. For
some positions, such as typists, work
samples have been a routine part of

the selection process for many years.
More recently, organizations are
using the technique for other types of
jobs. A popular work-sampling tech-
nique for managerial jobs is the “in-
basket” test, in which the job candi-
date is given a basket full of action
items, such as letters, memos, and
routine forms. The candidate then
plays the role of manager and makes
decisions about each item. The way
in which the items are handled pro-
vides a quantitative score that can be
compared to other applicants.

Personality testing can be used
only if the test is based on the duties
the person will perform on the job.
There have been many legal chal-
lenges based on racial and gender
discrimination and invasion of priva-
cy in personality testing.3 It has been
deemed legal, however, to use per-
sonality tests to find qualified candi-
dates with traits similar to current,
high-output employees. Because the
desired personality enhances job per-
formance, such testing is valid as a
job-related requirement for employ-
ment, according to the Equal
Employment Opportunity Com-
mission (EEOC). The best strategy is
to focus on candidates’ “core compe-
tencies”—values, self-concepts, atti-
tudes, skills, motives, and knowl-
edge—that have a direct relationship
to performing the job. 

Honesty testing. Ever since the
polygraph test has been banned as a
hiring tool, other psychological tests,
called pen and pencil honesty tests,
have been used to detect dishonest
people. One popular test called the
Minnesota Multiphasic Personality
Inventory (MMPI) has been declared
anti-discriminatory by most state
rights commissions. The MMPI was
recently the target of a class action
lawsuit for invasion of privacy and
discrimination. To avoid such law-
suits, the best idea may be to avoid
these tests and instead use tight con-
trol systems to deter dishonest work-
ers after they are hired (see Goehner
and Sopher in “Resources”).
Checking people’s references thor-
oughly is another good way to detect
dishonesty.

Drug testing can eliminate
many problem employees, because
those who abuse drugs are late three
times more often than non-drug
users, ask for time off twice as often,
are five times more likely to file for
Worker’s Compensation, and have
three times more accidents.4 You
shouldn’t test for drugs, however,
until after an offer of employment has
been accepted. It’s also important to
know that individuals on certain
types of medications are protected by
the Americans with Disabilities Act. If
new hires fail the drug test and claim
they are on prescription drugs, ask

Red Flags to Watch for during the Hiring Process
• The candidate arrives late for the interview without giving any explanation.

• The candidate quit another position without giving notice.

• The candidate blames others for past problems and failures.

• None of the candidate’s references can be verified.

• Information on the candidate’s application is shown to be false.

• Candidates ask you to match their current employer’s offer.

• Candidates are reluctant to provide names of former co-workers for you to
question.
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for a current prescription of the drug
and verification by the drug testing
lab’s toxicologist that the prescription
drug could cause a positive reading. 

Check and
Doublecheck.

Keep in mind that employers can
be held liable for negligent hiring
because of insufficient background
checks.5 When people’s backgrounds
weren’t sufficiently checked and they
inflicted harm on other employees or
on clients, courts have found the
employer responsible for the employ-
ee’s actions, because better care
should have been taken in the hiring
process.

Your duty to exercise care in hir-
ing includes making a reasonable
investigation of the applicant’s back-
ground. The scope of your investiga-
tion depends on the severity of risk
that third parties may be subjected to
by the employee.

First, get candidates’ written
approval to check not only the refer-
ences they provide but additional ref-
erences of your choosing that will
give you needed insight into their
background. Reference checks
should include people with whom the
candidate has worked in the past
three years. If candidates hesitate to
provide the names of people with
whom they’ve worked, this should
arouse suspicion.

There is always the danger that a
reference check will lead to legal
action by applicants who think they
didn’t get a job because of false state-
ments from prior employers. Because
of this possibility, many human
resource departments will give little
information to a prospective employ-
er. But that doesn’t mean you should
neglect this important step. One pos-
sibility is to bypass the personnel
department and find a supervisor
who will be more forthcoming. Call
references at home over the week-

Tips on Hiring Your Dream Employee

• Recruit from within if possible. Your best source for recruiting is within
your organization. See if you can change part-time jobs into full-time or other-
wise make use of the talent you already have. It is much more cost effective
to keep good employees happy by offering enticements such as bonuses,
involvement, responsibility, and advancement, than to hire someone new. It is
estimated that each new employee costs an organization 1.5 times the annual
salary of the position being filled, due to the time spent training new employ-
ees and inefficiencies that occur while the new hire is learning the job. These
costs can’t be fully recouped unless the new employee remains on the job for
at least one year.

• Reward current employees for recruiting new hires. Your current
employees are well qualified to find candidates that fit the job environment.
Employee referral programs are among the most successful means of finding
new employees. Another effective method is to enlist the aid of former
employees, including retirees, who left on good terms and maintain connec-
tions with the organization. 

• Never hire in a hurry. The process takes time. If you cut it short, you’re
asking for trouble.

• Avoid interview questions such as “Do you like working with people?”
or “Did you like your last job?” that can be answered with one word. Instead,
pose open-ended questions that invite candidates to talk about what they
have done in the past.

• Beware of first impressions. In a recent survey, 26 of 35 people said
they seldom changed their mind after the first two minutes of the interview.
Good first impressions simply mean that people have traits that appeal to the
interviewer. But pleasing the interviewer doesn’t mean they can do the job.
Stick to your prepared questions, leave your biases at the door, and evaluate
candidates evenly and fairly on BFOQs rather than first impressions.

• Seek contrary evidence. Interviewers tend to ask questions that con-
firm their first impressions about candidates. Take a step back, gain perspec-
tive, and ask for contrary information. For example, ask candidates that seem
exceptionally good to describe times when outcomes weren’t the desired
ones. Ask unimpressive candidates to tell about situations that turned out well.

• Hire “problem-solvers,” and reject “problem-explainers.” Applicants
who talk about personality conflicts and blame others will continue these atti-
tudes when working in a new place. Look for a pattern of recent success,
growth performance, and positive thinking.

• Promise a tough job, not an easy job. Let applicants know that they’ll
be expected to work hard and be part of a team. That’s a good way to elimi-
nate idlers and reduce turnover.

• Avoid discrimination traps. Civil rights laws are changing constantly,
and close examination of the latest legislation is essential. Be sure to consult
with competent legal counsel when developing recruitment programs and hir-
ing guidelines.
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end, when they’ll be more relaxed
and willing to talk. Each time you
speak with a reference, ask if there
are other people who worked with
the applicant and if you may speak
with them. These people are likely to
give you more candid information.

If you persevere, you will obtain
enough information to help with your
decision. At the very least, you’ll be
able to verify whether candidates
were truthful in providing informa-
tion on their applications. There’s no
way to avoid the fact that this is a

time-consuming step, but it mustn’t
be skipped.

Build your questions around the
position you are trying to fill. Ask the
same questions of each reference.
End each reference check with an
open-ended question such as, “Is
there anything else you can share
with us that may help us understand
this candidate?”

Remember that the same
discrimination laws apply to refer-
ence checking as apply to interview-
ing (see Figure 1). You can’t probe
into marital status, age, handicaps,
religion, color, or national origin for
the purpose of using that information
in hiring. 

It is estimated that at least 30% of
applicants misrepresent their edu-
cational background on job applica-
tions.6 Thus, it’s vital to verify degrees
received. To check educational cre-
dentials, call the school and ask not
only whether the applicant attended
but the dates of attendance, the pro-
gram or major studied, and the date
of graduation. You can verify the
existence of schools by checking
The Guide to Background Investiga-

tions, published by National Employ-
ment Screening Services. There are
also companies which specialize in
performing background checks on
prospective employees.

Make a Fair Decision.

Base your hiring decision on fact,
not intuition. A rating sheet (see
Figure 2) is a good tool to assure a
fair decision. Such a chart allows you
to compare candidates objectively
and assures that you are judging
them on job-related criteria rather
than non-verbal cues, biases, or
feelings. 

Review your notes from each
interview, and summarize your
findings. Fill in your findings about
each candidate on the rating sheet.
See which candidate best matches

the job description. That candidate
is probably the best person for
the job. ■
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Be Aware of These Laws
Before you hire anyone, be sure you
are complying with the following
legislation:

• Civil Rights Act of 1964 (Title VII)

• Rehabilitation Act of 1973

• Pregnancy Discrimination 
Act of 1978

• Age Discrimination in Employment
Act (ADEA) of 1978

• Fair Labor Standards Act

• Equal Pay Act

• Americans with Disabilities Act
(ADA)

• National Labor Relations Board
(NLRB).

• Immigration Reform and Control
Act of 1986

• Employee Polygraph Protection
Act of 1988

• Office of Federal Contract
Compliance

• Federal and state wage and
hour laws

• Immigration laws

• Worker’s compensation laws

• Child labor laws

• State anti-discrimination laws

• Federal and state family leave acts


