
N
o
n
p
ro

fi
t 

W
o
rl
d
, 
V

o
l. 

1
9
, 
N

o
. 
3

34

y law, employers must
provide a workplace free
of discrimination and
harassment. Any com-
plaint by an employee

should trigger an investigation. 
But it’s not only when someone

complains to you that you need to
investigate. You’re also required to in-
vestigate if any of the following warn-
ing signs comes to your attention: 
• inappropriate comments or con-

duct
• general office knowledge of inap-

propriate behavior
• a request that inappropriate con-

duct cease.
You have the duty to investigate

reported sexual harassment or dis-
crimination even when the alleged
victim doesn’t ask for or consent to
the investigation.1

Steps to Initiate an
Investigation

Every situation is different, and
you may not need to perform all the
same steps in every case. But here is
an outline of steps to consider:

1. Request a Written

Complaint. Asking the complainant
to put the complaint in writing will
accomplish three things:

• If complainants are willing to put
their story in writing, it shows they
are serious about it.

• The written account will serve as a
guide to the facts to be investigated.

• Having a written account will be
invaluable if the case goes to trial.

2. Determine the Purpose &

Scope of the Investigation. Next,
identify the goals of the investigation,
decide how best to achieve those
goals, and set a time frame in which
to do it. Goals may include, for exam-
ple: fairness, confidentiality, timeli-
ness, accuracy, thoroughness, good
documentation, compliance with the
law, and compliance with organiza-
tional policies. 

The law requires that you investi-
gate promptly and thoroughly. You
must also do everything possible to
avoid retaliation against people who
make complaints or serve as witness-
es. If it is necessary to protect some-
one—for example, in a quid pro quo
sexual harassment allegation—you
may need to suspend the accused
person pending the outcome of the
investigation. The suspension could
be with or without pay depending on
the circumstances.

3. Choose an Investigator. The
next step is to decide who will con-

duct the investigation. Choose the
most appropriate investigator for
each case, realizing that this person
may be called later as a witness.
Look for the following traits: believ-
ability, objectivity, sensitivity, calm
manner, knowledge of organizational
policies, skill in asking questions, and
the potential to be a good witness.
Here are some people to consider as
investigators:

Human resource staff. Such
people are usually knowledgeable
about the organization and well-
trained in asking questions. 

Managers. Jurors often expect
managers to be involved in work-
place investigations.

Human resource staff & man-

ager as joint investigators. This
combination is often ideal.  If man-
agers are inexperienced interviewers,
teaming up with human resource
staff can fill the gap and create a pro-
ductive partnership.

Member of internal audit, ethics,
or security department.

Private investigator or other
outside consultant.

Outside attorneys. In a sensi-
tive investigation, your instinct may
be to hire an attorney so that you’ll
be covered by attorney-client privi-
lege. If litigation ensues, however,
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you’ll be forced to waive the attor-
ney-client privilege. Also, the attor-
ney will be called as a witness, and
you’ll have to hire separate counsel
to defend you. Thus, it isn’t recom-
mended that you hire an outside
attorney to conduct the investigation.

In-house counsel. On the other
hand, an in-house attorney is an
excellent choice to conduct an inves-
tigation. An in-house attorney’s work
product is protected under the attor-
ney-client privilege and the attorney
work-product doctrine.2 If the case
goes to trial, you may want to waive
the attorney-client privilege to show
you acted in good faith in investigat-
ing the allegations. But if the case is
settled before trial, your sensitive
and confidential information will be
protected from disclosure. If an attor-
ney isn’t involved in the investigation
from the start, all information gath-
ered by non-attorneys may be subject
to disclosure to the other party
before trial. Thus, you should consult
with an attorney to explore these
issues at the earliest stages of a sensi-
tive investigation.

Steps to Conduct the
Investigation

Here are steps for the investiga-
tor to take:

1. Review the Paperwork .
Examine all relevant documents,
including the personnel files of the
parties involved. Be sure you under-
stand the law, policy, or guideline
that will be critical in resolving the
issue. Here the advice of an attorney
is extremely helpful. 

2. Conduct Interviews. Hold
the interviews in private, comfortable

surroundings, preferable away from
the work environment. It’s a good
idea to have two interviewers, one of
whom can later serve as a witness, if
necessary. One should ask the ques-
tions while the other takes detailed
notes. Take care that only one person
at a time asks questions, to avoid
accusations that they “ganged up” on
the interviewee.

Interview the Complainant.

When interviewing the person who
made the complaint, begin by making
the following points:
• The organization takes your com-

plaint seriously.
• Everything you say during the

interview will remain confidential
unless someone has a “need to
know.”

• Please don’t talk to anyone about
the investigation. Failure to main-
tain confidentiality could compro-
mise the investigation.

• Be assured that our organization
doesn’t permit any retaliation or re-
prisal for making a good-faith com-
plaint. Should you feel any form of
retaliation or continued mistreat-
ment, let us know immediately.

• We will let you know as soon as we
have completed the investigation
and determined an appropriate
course of action.

• Keep us informed of any further
problems. Your continued coopera-
tion will be necessary to reach a
resolution.

Next, move into asking ques-
tions. Use a detailed outline of key
questions prepared earlier. Begin
with open-ended questions (who,
what, where, when, why, and how),
proceeding from the general to the
specific.3 For example:
• What happened?

• Who was involved?
• When did the alleged incident

occur? Where?
• Who witnessed the incident?
• With whom have you discussed the

incident?
• Do you have any physical or writ-

ten evidence?
Interview the Accused. Begin

your interview with the accused per-
son by making the following points:
• We are investigating a complaint

of inappropriate conduct. We are
committed to fairness and impar-
tiality, and no conclusions have
been reached. We want to give
you a chance to tell your side of
the story before we make any
decisions.

• Retaliation against participants will
not be tolerated.

• Information will be kept confiden-
tial except to those people who
have a legitimate need to know.

• It’s important for you to provide us
with all facts and information that
can help us get to the bottom of
the issue.

• We will let you know as soon as
the investigation is completed.

Next, ask open-ended questions
to get the accused person’s side of the
story before moving on to the specific
allegations. For example, ask initial
questions to determine whether the
accused had the opportunity to  com-
mit the alleged misconduct. These
questions should address time, place,
and presence of other people. If the
answers reveal that the accused
couldn’t have committed the alleged
act, then you don’t need to disclose
the specific allegations. This tactic
can avoid later defamation claims.4

If the general questions indicate
that the accused could have commit-
ted the alleged act, move into more
specific questions, in a chronological
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fashion. Cover all events that
occurred during the relevant time
frame in chronological blocks of
time. For each block of time, ask:
what, when, where, who, how, and
why. Don’t leave the time block until
all details necessary to recreate the
scene have been established. 

Ask for all evidence that corrobo-
rates the accused person’s side of the
story. At some point during the inter-
view, you may have to disclose the
identity of the complainant if the
accused hasn’t already figured it out.

If the accused refuses to answer
questions, emphasize the fact that
this is a chance for you to hear the
accused person’s version of events.
Without hearing that version, you’ll
have to base your decision on other
information gathered during the
investigation, the inferences drawn
from that evidence, and the accused
person’s unwillingness to cooperate.
In some circumstances, refusal to
participate is considered insubordi-
nation and grounds for disciplinary
action, including termination.

Interview Witnesses. At the be-
ginning of each interview with a wit-
ness, make the following disclosures:
• Explain what you are investigating.

Tell witnesses what role they may
play in the investigation.

• Explain that information obtained
during the interview will be report-
ed to those within and possibly
outside the organization who have
a “need to know.”

• Emphasize the seriousness of the
investigation, the importance of
accurate information, and the wit-
nesses’ obligation to provide truth-
ful, thorough information.

• Caution witnesses that discussing
confidential information with

others could result in disciplinary
action.

Ask witnesses to sign an
acknowledgment that they under-
stand these disclosures. It’s impor-
tant to have it on the record that you
made these disclosures.

Next, ask the witnesses ques-
tions that could corroborate or refute
the complainant’s testimony. Be sure
to distinguish fact from hearsay.
Avoid “leading” questions which sug-
gest the answer. Ask open-ended
questions such as these:
• Did you see anything unusual going

on between Sally and George?
• How did Joe behave toward Sally?

3. Document the Investiga-

tion. It is important to document the
investigation, but keep in mind that
this documentation will be discover-
able if the case goes to trial.
Therefore, avoid making any conclu-
sions until the investigation is fin-
ished. Make sure your documenta-
tion accurately reflects the
comments made by the accused,
complainant, and witnesses. If you
make a final report from drafts,
throw away the drafts. Otherwise, the
drafts could be used against you in
court, and any changes you made
could be viewed with suspicion.

4. Reach a Conclusion. Now
it’s time to make a conclusion and
decide what, if any, corrective action
is needed. The most important thing
to keep in mind is to link specific
facts to specific conclusions.

Review the corroborating evi-
dence, and decide whether the evi-
dence supports the alleged wrongdo-
ing. In making your decision, weigh
the credibility of the parties. 

If you’re unable to come to a
conclusion, you may want to consult
legal counsel. An attorney may be
able to help you make a final
decision.5

After making a decision, commu-
nicate with the complainant and the
accused. Tell the accused person
what disciplinary action, if any, you
have decided is necessary. You need-
n’t tell the complainant what correc-
tive action you plan to take. Just tell
the complainant that the situation
has been resolved. ■
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A written account will be invaluable 
if the case goes to trial.


